
STEP-BY-STEP FOR SCHEDULE-A APPLICATIONS 
 
By Sherry Neal, Esq. 
 
 The Immigration and Nationality Act (“INA”) establishes the category of foreign 
nationals who may be granted permanent resident status based upon employment in the 
U.S. Under the INA, most foreign nationals may not obtain immigrant visas (permanent 
residence) based upon employment unless the Department of Labor certifies that: 
 

1. There are not sufficient U.S. workers who are able, willing, qualified and 
available at the time of application for a visa and admission into the 
United States and at the place where the alien is to perform such skilled or 
unskilled labor; and 

 
2. The employment of such alien will not adversely affect the wages and 

working conditions of workers in the United States similarly employed.114 
 
The Department of Labor analyzes the two requirements above through a test of the U.S. 
labor market and then issues a labor certification.  However, the U.S. Department of 
Labor has pre-determined two occupations as Schedule-A occupations for which labor 
certification is not required because of the well-established labor shortage in those 
occupations.115  As such, Schedule A occupations include physical therapists and 
professional nurses116

 
 Schedule A occupations get to bypass the labor certification process through the 
Department of Labor. While the Department of Labor has delegated the adjudicative 
responsibility for Schedule-A occupations to the USCIS, the regulations of the 
Department of Labor are still applicable to Schedule A occupations. Therefore, the 
PERM regulations which the Department of Labor made effective on March 28, 2005 and 
the amended regulations the Department of Labor made effective on July 16, 2007 are 
relevant to Schedule A cases.   
 
 This article will provide a step-by-step approach to Schedule A filings based upon 
the Department of Labor Regulations and USCIS Regulations.   
 
Procedure for Schedule A applications:  
 
Step 1- Obtain a prevailing wage determination from the state workforce agency. 
 
 Permanent residence cannot be granted for Schedule A occupations (or any 
position requiring labor certification) unless “the employment of such alien will not 
adversely affect the wages and working conditions of workers in the United States 
                                                 
114 INA 212(a)(5)(A)(i); 8 U.S.C. 1182(a)(5)(A)(i) 
115 20 C.F.R. § 656.5 (a) 
116 The Department of Labor regulations also provide a Group 2 under schedule A which is reserved for 
aliens of exceptional ability in the arts and sciences but that is beyond the scope of this article. 
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similarly employed.”117  To meet this requirement, an employer sponsoring a foreign 
national must attest that it will pay the prevailing wage for the position in the area of 
intended employment.118

  
 The prevailing wage determination is valid for a limited period of time.  The State 
Workforce Agency (SWA) will indicate the validity period on the prevailing wage 
determination as it varies from SWA to SWA; however, the Department of Labor 
Regulations state that the prevailing wage determination must be valid for a minimum of 
90 days and a maximum of one year.119  An employer for a Schedule A occupation must 
file an I-140 Petition while the prevailing wage determination is still valid.120  
 
 The prevailing wage is important for two reasons. First, it establishes the 
threshold by which an employer must prove its ability to pay at the time the I-140 petition 
is filed and continuing throughout the process.121  Second, it establishes the minimum 
wage that the employer must pay at the time of the green card approval.122 Therefore, the 
employer must show the ability to pay the wage throughout the process and intend to 
actually pay the wage beginning at the time of the green card approval.    
 
Step 2-Provide notice of the filing of an Application for Permanent Employment 
Certification 
 
 As another precaution that the employment of the foreign national will not 
 “adversely affect the wages and working conditions of workers in the United States 
similarly employed”, the employer has to provide notice to its current employees. 123 The 
purpose of the notice is to inform the current workforce of the wage offered to the foreign 
national so a worker can file a complaint with the Department of Labor if there is a 
dispute regarding the wages or displacement of U.S. workers.   
 
 There are several issues pertaining to the required notice, including the following: 
(1) the recipient of the notice; (2) the content of the notice; (3) the time period for the 
notice; (4) the location of the notice; and (5) the frequency of the notice.  
 
 The recipient of the notice:  The recipient of the notice varies depending upon 
whether the employer is unionized.  If there is a bargaining representative of the 
employer’s employees in the occupational classification for which certification is sought 
in the area of intended employment, the employer must provide notice to the bargaining 

                                                 
117 20 C.F.R. § 656.1(a)(2) 
118 20 C.F.R. § 656.10 (c)(i) 
119 20 C.F.R. § 656.40 (c) 
120 20 C.F.R. § 656.40 (c) 
121 20 C.F.R. § 656.10 (c)(3) 
122 Prior to the PERM Regulations employers were allowed to offer 95% of the prevailing wage, accounting 
for a 5% deviation in wage surveys; however, the PERM Regulations abolished the 5% variance thus 
making employers subject to 100% of the prevailing wage. 
123 20 C.F.R. § 656.10 (d) 
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representative.124  If there is no bargaining representative, the employer must post notice 
to its current employees at the location where the beneficiary will be working.125   
 
 The content of the notice: If the employer is unionized, the documentation of 
notice may consist of a copy of the letter to the bargaining representative and a copy of 
the Application for Permanent Employment Certification form that was sent to the 
bargaining representative.  If the employer is not unionized, the notice to the employees 
must include the following: (1) a statement that the notice is being provided as a result of 
the filing of an application for permanent alien certification; and (2) provide the address 
of the appropriate certifying officer. 126

 
 The time period for the notice:  The notice must be posted for 10 consecutive 
business days.127  The DOL considers business days to mean “Monday-Friday, excluding 
weekends, and excluding Federal holidays.”128     
 
 The location of the notice:  The notice must be posted in a conspicuous place at 
the location of employment.129  Also, if the employer uses in-house media it must publish 
notice in any and all in-house media in accordance with its normal procedures.130  
 
 Determining the “location of employment” is not always a simple matter, 
particularly for staffing companies with several clients who may be uncertain at the time 
of filing as to which location it will place a particular Schedule A worker.  The USCIS 
has issued guidance whereby the location of employment or notification purposes is 
determined as follows:131

 
If the employer knows where the Schedule A employee will be placed: 
The employer must post the notice at the work-site(s) where the employee   will 
perform the work and publish the notice internally using in-house media—
whether electronic or print—in accordance with the normal internal procedures 
used by the employer to notify its employees of employment opportunities in the 
occupation in question.  The prevailing wage indicated in the notice will be the 
wage applicable to the area of intended employment where the worksite is 
located. 
 
If the employer currently employs relevant workers at multiple locations and does 
not know where the Schedule A employee will be placed: 

                                                 
124  20 C.F.R. § 656.10(d)(i) 
125 20 C.F.R. § 656.10 (d)(ii).   
126 20C.F.R. § 656.10 (d)(3) 
127  20 C.F.R. § 656.10 (d) (ii). 
128 DOL Stateholders Liaison Meeting, April 3, 2008, posted on AILA InfoNet (AILA Doc. No. 
08041836). 
129 20 C.F.R. 656.10 (d)(ii). 
130 20 C.F.R. § 656.10 (d)(ii) 
131 See USCIS memorandum, “Guidance or Schedule A Blanket labor certifications effective February 14, 
2006”, published on AILA InfoNet (Doc. No. 06021661). 
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The employer must post the notice at the work-site(s) of all of its locations more 
clients (i.e., clients under contract to the staffing employer at the time of the 
employer seeks to post a timely notice of filing for a Schedule A employee) where 
relevant workers currently are placed, and publish the notice of filing internally 
using electronic and print media according to the normal internal procedures used 
by the employer to notify its employees of employment opportunities in the 
occupation in question.  The prevailing wage will be derived from the area of the 
staffing agencies’ headquarters. 
 
If the work-site(s) is unknown and the employer has no current locations or 
clients: The application would be denied based on the fact that this circumstance 
indicates no bona-fide job opportunity exists.  The employer cannot establish an 
actual job opportunity under this circumstance.  A denial is consistent with 
established policy in other foreign labor certification programs where certification 
is not granted for jobs that do not exist at the time of application. 

 
 The frequency of the notice:  A petitioner must post a separate notice for every 
occupation or job classification of a Schedule A petition; however, a petitioner does not 
have to post a separate notice for each beneficiary of a Schedule A petition.  Specifically, 
the USCIS has stated the following:  
 

A separate notice would be posted for an attending nurse and a supervisory nurse 
(i.e., nurses having different job duties and wage rates). An employer can satisfy 
notice of filing requirements with respect to several nurses in each of these job 
classifications with a single posting, as long as the posting complies with the 
regulation for each application (e.g., contains the appropriate prevailing wage and 
was posted for the requisite period of time).132   
 

Step 3 - Observe the Waiting Time for Filing  
 
 A petitioner must allow time for a U.S. worker to file a complaint with the 
Department of Labor, if an employee decides to challenge the wages or displacement of 
workers.  Therefore, after the notice is completed (10 business days), the employer must 
wait a minimum of 30 days before filing the application using that notice but can not file 
any later than 180 days after the notice was posted.133     
 
Step 4 – File the I-140 petition with USCIS  
 
 Schedule A I-140 petitions are filed at the Unites States Citizenship and 
Immigration Service:  The Nebraska Service Center or the Texas Service Center, 
depending upon the place of permanent employment.134   
 
                                                 
132 See USCIS Memorandum, “Guidance for Schedule A  Blanket Labor Certifications effective February 
14, 2006, published on AILA Infonet at Doc. No. 06021661   
133 20 C.F.R. § 656.10 (d)(3)(iv). 
134 See www.uscis.gov. 
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 Pursuant to Department of Labor Regulations and USCIS Regulations, the 
petitioner of a Schedule A occupation must file the following with the USCIS: 
 

1. G-28, Notice of Entry of Appearance as Attorney: signed by the petitioner 
and the attorney of record;  

 
2. Form I-140, Petition for Nonimmigrant Worker: this form must be filed by 

the petitioner (which might not be the same as the location of 
employment) and must include the wage offered;    

 
3. USCIS filing fee:  the current filing fee is $47 per petition.  During times 

where premium processing is available, a petitioner may file under the 15-
day premium processing procedures by paying an additional $1,000 
premium processing fee and filing Form I-907;   

 
4. An uncertified ETA-9089, in duplicate:  this form must be signed in the 

original by an authorized representative of the petitioner, the foreign 
national beneficiary and the attorney record.   

 
Because petitioners of Schedule-A applications get to bypass labor  certification 
and proceed directly to the USCIS with an “uncertified” Form 9089, two 
provisions of the most recently amended Department of Labor Regulations do not 
have a practical impact on Schedule-A applications. That is, while the 
Regulations do not specifically exempt Schedule-A applications from “labor 
certification validity” and “labor certification substitution”, they are in essence 
exempted simply based upon the procedure.   
 
Labor certification validity:  New 20 C.F.R. § 656.00 prohibits the alteration of 
any information contained in the labor certification after the labor certification 
application is filed with DOL, to include the substitution of alien beneficiaries on 
permanent labor certification  applications and resulting certifications.135   
 
An approved labor certification expires if not filed in support of a Form I 140 
petition submitted to the Department of Homeland Security within 180 days of its 
approval.  The Regulations do not state an exception for Schedule A labor 
certification.  However, an application for alien employment certification is not 
required to be certified by DOL for Schedule A applications, rather, it is 
submitted anew with the I-140 petition.  Therefore, the Department of Labor has 
said it is impossible for a 9089 for a Schedule A occupation to expire.136     
 

                                                 
135See USCIS Memorandum “Interim Guidance Regarding the Impact of the Department of Labor (DOL) 
Final Rate”, Labor Certification for the Permanent Employment of Aliens’ in the United States: Reducing 
Incentives  and Opportunities for Fraud and Abuse and Enhancing Program Integrity” (June 1, 2007), 
posted on AILA InfoNet at(Doc.No. 07062172).   
136 Id. 
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Labor Certification Substitution:  New 20 C.F.R. § 656.30(b)(1) provides a 180-
day validity period for approved labor certifications; employers will have 180 
calendar days after the date of approval by DOL within which to file an approved 
permanent labor certification in support of a FORM I-140 petition with USCIS.  
The Regulations explicitly limit the use of a permanent labor certification for a 
Schedule A occupation to “the occupation set forth on the Application for Alien 
Employment Certification (Form ETA 750) or the Application for Alien 
Employment Certification (Form ETA 9089) and only for the alien named on the 
original application, unless a substitution was approved prior to July 16, 2007.”137  
However, substitution of labor certification has always been required procedurally 
at the I-140 stage (rather than requiring certification from the Department of 
Labor) there has never been a need to utilize substitution of beneficiaries in the 
Schedule-A context. Thus, the amended regulations pertaining to labor 
certification substitution do not have any practical impact on Schedule-A 
applications.   

 
5. A copy of a valid prevailing wage determination from the State Workforce 

Agency:  this must be valid for at a minimum of 90 days but no more than 
one year from the date issued by the State Workforce Agency and the 
petitioner must file the application within the validity period of the 
prevailing wage determination. 

 
6. A copy of the notice:  either notice to the bargaining representative or a 10 

day posting notice to the current employees along with in-house media 
notice, if applicable;  

 
7. Proof of eligibility for the Schedule A occupation:  Petitions filed for 

physical therapists require further proof of either a permanent license to 
practice in the state of intended employment or a letter/statement from an 
authorized representative of the state board of physical therapy stating that 
the foreign national is qualified to take the state’s written licensing 
examination.138  Petitions filed for professional nurses require proof of one 
of the following: (a) full unrestricted permanent license to practice nursing 
in the state of intended employment; (b) CGFNS certificate issued by the 
Commission on Graduates of Foreign Nursing Schools; or (c) evidence 
that the foreign national has passed the National Council Licensure 
Examination for Registered Nurses (NCLEX-RN).139  Schedule A 
occupations also require a healthcare certificate; however, that is not 
required until the I-485 decision or consulate interview, rather than the I-
140 petition.      

                                                 
137 See USCIS Memorandum “Interim Guidance Regarding the Impact  of the Department of Labor (DOL) 
Final Rule, Labor Certification for the Permanent Employment of Aliens’ in the United States: Reducing 
Incentives and Opportunities for Fraud and Abuse and Enhancing Program Integrity” (June 1, 2007), 
posted on AILA Infonet at (Doc.No. 07062172). 
138 20 C.F.R. § 656.15 (c)(i). 
139 20 C.F.R. § 656.15 (c)(2). 
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8. Proof of qualification for the job.  An I-140 petitioner must prove the 

beneficiary is qualified for the job.  The “minimum requirements” are 
listed in Item H of the Form ETA-9089. However, a Schedule A petitioner 
may list the particular beneficiary’s qualifications rather than actual 
minimum requirements.  The USCIS has instructed its adjudicators to be 
lenient in these situations, stating that “as long as the duties shown on the 
labor certification application are appropriate for a position that requires 
licensure as a registered nurse, licensure as a physical therapist…….the 
petition should not be denied and a request for evidence need not be sent 
to confirm the precise minimum job requirements.”140     

 
Also, while there are often licensing and other additional requirements that a 
beneficiary must meet before he or she can actually engage in the occupation, 
neither the statute nor the regulations require that the beneficiary of an 
employment-based petition be able to engage in the occupation immediately.   
Therefore, a license is not required “unless needed to meet the requirements of a 
labor certification.”141    

 
9. Proof of ability to pay the proferred wage: The USCIS Regulations 

provide guidance on ability to pay and permit evidence of the ability of 
pay to include annual reports, tax returns, or a financial statement from the  
company’s financial officer if the company has 100 or more employees.  
Footnote:  20 C.F.R. § 204.5 (g)(2).  In the May 4, 2004 memorandum 
from the US Citizenship and Immigration Service, Mr. Yates instructed 
officers to make a positive ability to pay determination in any of the 
following circumstances: (1) Net Income:  The initial evidence reflects 
that the petitioners net income is equal to or greater than the profit or 
wage; (2) Net Current Assets:  The initial evidence reflects that the 
petitioners net current assets are equal to or greater than the profit wage; 
(3) Employment of the Beneficiary:  The record contains credible, 
verifiable evidence that the petitioner not only is employing the 
beneficiary but has also paid or is currently paying the profit wage. 

 
10. Additional Proof of the Employment:  the USCIS Service Centers 

routinely request proof of the non-speculative nature of the job for 
Schedule-A Occupations, particularly when the foreign national is not 
already working for the petitioner.  Therefore, petitioners who are staffing 
companies often need to submit a copy of the contract between the staffing 
company and the client site (end-user) where the beneficiary will perform 
the work.  The USCIS also routinely asks for a copy of the contract 

                                                 
140 See USCIS Memorandum, “Guidance for Schedule A Blanket Labor Certifications effective February 
14, 2006, published on AILA Infonet  (Doc. No. 06021661). 
141 See USCIS Memorandum, “Guidance for Schedule A Blanket Labor Certifications effective February 
14, 2006, published on AILA Infonet  (Doc. No.  06021661).   
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between the staffing company and the beneficiary to determine the actual 
“employer” for the position and the “permanent” nature of the position.   

 
If petitioners submit a copy of the contract between the petitioner and the 
beneficiary, they should consider whether the contract has a liquidated damages 
provision relating to the re-payment of the labor certification process.  The 
Department of Labor Regulations prohibit employers from seeking or receiving 
payment for activity related to obtaining permanent labor certification.  Therefore, 
employers must be sure they are not seeking recoupment for anything related to 
the labor certification (Form 9089, prevailing wage determination and posting 
requirements) although they can obtain reimbursement for expenses related to 
other aspects of the case including but not limited to the I-140 processing, the I-
485 or consular processing, state licensure, healthcare certification, travel and 
lodging.   

 
 Bypassing the labor certification process is an advantage for Schedule A 
occupations.  However, Schedule A occupations still fall within the purview of the 
Department of Labor Regulations.     
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